
 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 Monitoring of the infringement notices provisions of  

The Criminal Code: Consultation Paper 
 

Ombudsman Western Australia 
Serving Parliament – Serving Western Australians  



 

4 Ombudsman Western Australia 

 

 

 

About this Consultation Paper 

 
This Consultation Paper is available in print and electronic viewing format to optimise 
accessibility and ease of navigation. It can also be made available in alternative formats to 
meet the needs of people with a disability. Requests should be directed to the Publications 
Manager. 

Requests to reproduce any content from this Consultation Paper should be directed to the 
Publications Manager. Content must not be altered in any way and Ombudsman Western 
Australia must be acknowledged appropriately. 
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Responding to the Consultation Paper 
 
Responses do not need to address all questions and additional information and comments 
are welcomed. 
 
Responses can be made in the attached ‘Response Template’ or in a letter or email 
provided to the addresses below.  
 
Postal address:  Ombudsman Western Australia  

PO Box Z5386  
St Georges Terrace  
PERTH WA 6831  

 
Email:  mail@ombudsman.wa.gov.au  
 
Facsimile:   08 9220 7500 
 
Website: www.ombudsman.wa.gov.au  
 
Responses should be forwarded to the office of the Ombudsman by Friday 20 May 2016.  
 
For further information please contact Ms Chrissie Chatterton, Senior Project Officer, 
Monitoring, on: 
 
Telephone:   08 9220 7555 
 
Free call:   1800 117 000 (toll free for country and interstate callers) 
 
Email:   communications@ombudsman.wa.gov.au  
 
Translator/Interpreter:  If you do not speak English or are assisting someone who does 

not speak English, first call the Translating and Interpreting 
Services (TIS) on 13 14 50 and they can connect you with the 
service of your choice and translate or interpret for you. 

 
National Relay Service:  TTY or modem users phone 133 677 and quote 9220 7555 

Voice-only (speak and listen) users phone 1300 555 727 and 
quote 9220 7555. 

 
  

mailto:mail@ombudsman.wa.gov.au
http://www.ombudsman.wa.gov.au/
mailto:communications@ombudsman.wa.gov.au


Monitoring of the infringement notices provisions of The Criminal Code: Consultation Paper 

 

8 Ombudsman Western Australia 

 

This page has been left blank intentionally. 
 

  



 Monitoring of the infringement notices provisions of The Criminal Code: Consultation Paper 

 
 

Ombudsman Western Australia 9 

 

1 About the Ombudsman  
 

 1.1 The role of the Ombudsman 
 
The Ombudsman is an independent and impartial statutory officer who reports directly to 
Parliament, rather than the government of the day. 
 

 1.2 Functions of the Ombudsman 
 
The Ombudsman has four principal functions derived from his governing legislation, the 
Parliamentary Commissioner Act 1971 and other legislation, codes and service delivery 
arrangements, as follows: 
  

 Receiving, investigating and resolving complaints about State government agencies, 
local governments and universities;  

 Reviewing certain child deaths and family and domestic violence fatalities;  

 Improving public administration for the benefit of all Western Australians through own 
motion investigations, and education and liaison programs with public authorities; and 

 Undertaking a range of additional functions, including statutory inspection and 
monitoring functions. One of these additional functions is monitoring the infringement 
notices provisions of The Criminal Code. 

 
  



Monitoring of the infringement notices provisions of The Criminal Code: Consultation Paper 

 

10 Ombudsman Western Australia 

 

This page has been left blank intentionally. 
  



 Monitoring of the infringement notices provisions of The Criminal Code: Consultation Paper 

 
 

Ombudsman Western Australia 11 

 

2 Background 
 

 2.1 The Criminal Code  
 
The Criminal Code Act Compilation Act 1913 establishes the Code of Criminal Law and 
that it may be cited as The Criminal Code, as follows:  
 

2.  The Criminal Code established 
 

The provisions contained in the Code of Criminal Law set forth in the 
Schedule to this Act, and hereinafter called the Code, shall be the law of 
Western Australia with respect to the several matters therein dealt with.  
 
The said Code may be cited as “The Criminal Code”. 

 
The Law Reform Commission of Western Australia states that:  
 

Following the development of a Criminal Code in Queensland by Sir Samuel Griffiths in 
1899, a Criminal Code was enacted in Western Australia in 1902 to provide a 
legislative basis for the criminal law. The Code of 1902 and subsequent amendments 
were compiled in the Criminal Code Act 1913 (WA) and, although amended many 
times since, that Act continues to define and codify many criminal offences in Western 

Australia today.
1
 

 

 2.2 The Criminal Code Amendment (Infringement Notices) Bill 2010 
 
The (then) Minister for Police, The Hon. Robert Frank Johnson MLA, stated in the Second 
Reading Speech of the Criminal Code Amendment (Infringement Notices) Bill 2010  
(the Bill) that: 
 

The Criminal Code Amendment (Infringement Notices) Bill 2010 introduces a new 
scheme into Western Australia by which infringement notices can be issued for 
Criminal Code offences that are considered relatively low level or minor. Historically, 
infringement or penalty notices have been used for myriad offences of a regulatory 
nature, such as parking offences, minor traffic offences, fare evasion, littering, 
breaches of requirements for heavy vehicle drivers, and breaches of business 
registration and reporting requirements. More recently, there have been moves in 
Australia and the United Kingdom to expand the use of infringement notices for 
offences usually characterised as criminal in nature. In the United Kingdom, summary 
or public order offences such as being drunk and disorderly and threatening behaviour 
may be dealt with by way of a penalty notice for disorder. In New South Wales, criminal 
infringement notices, or CINs, can be issued for eight nominated criminal offences, 
including common assault, shoplifting, offensive conduct and offensive language. 
Victoria is currently undergoing a three-year trial to issue infringement notices for 
offences such as shop theft, disorderly or offensive conduct and alcohol-related 
offences. The arguments for the transition of infringement notice schemes from 
offences of a regulatory nature into areas traditionally viewed as being the province of 
the criminal justice system have largely focused on the potential productivity—time—

                                            
1
 Law Reform Commission of Western Australia, Project 92 - Review of the criminal and civil justice system in Western 

Australia – Final Report, Law Reform Commission, Perth, September 1999, p. 29. 
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savings for police and the criminal justice system, with the attraction for affected 
persons being a quick and relatively simple process whereby the payment of a fixed 
penalty expiates the offence with, usually, no record of a conviction, notwithstanding 
the implied admission of culpability. 

 
The key objectives of any such scheme are to reduce the administrative demands on 
police in relation to relatively minor offences by providing a quick alternative to arrest 
for police officers in dealing with minor matters; to reduce the time taken by police in 
preparation for and appearance at court; to allow police to remain on front-line duties 
rather than having to take the offender back to the police station; to provide an 
additional general tool in the array of responses available to police; to provide police 
with greater flexibility in their response to criminal behaviour; to save the court system 
the cost of having to deal with relatively minor offences and thereby reducing both court 
time and trial backlogs; and to provide a diversionary option for the community as a 
means of avoiding court appearances for minor offences, yet still providing an incentive 

for behaviour change.
2
 

 

 2.3 The Criminal Code Amendment (Infringement Notices) Act 2011 
 
The Criminal Code Amendment (Infringement Notices) Act 2011 amended The Criminal 
Code to include Chapter LXXIII – Infringement notices (the infringement notices 
provisions). Regulations may be made pursuant to section 721 of The Criminal Code to 
allow infringement notices to be issued for Code offences, being the Criminal Code 
(Infringement Notices) Regulations 2015 (the Regulations), and that The Criminal Code is 
to be taken as a prescribed Act for the purposes of Part 2 of the Criminal Procedure Act 
2004 (the CP Act). 
 
Together, The Criminal Code, the CP Act and the Regulations allow authorised officers to 
issue Criminal Code infringement notices with a modified penalty for prescribed offences. 
 
Authorised officers are defined in the Regulations as: 
 

6.  Authorised officers and approved officers 
 

(1) Every police officer, other than a senior police officer, is an authorised 
officer for the purposes of the CP Act Part 2. 

 
… 

 
(3)  Every senior police officer is an approved officer for the purposes of 

the CP Act Part 2. 
 

(4)  The Commissioner of Police may, in writing, appoint a person who is 
not a police officer to be an approved officer for the purposes of the CP 
Act Part 2. 

 

                                            
2
 The Hon. Robert Frank Johnson MLA, Minister for Police, Legislative Assembly, Parliamentary Debates (Hansard),  

8 September 2010, pp. 6137d-6139a. 
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Prescribed offences are defined in the Regulations as follows:  
 

4.  Prescribed offences under The Criminal Code and modified penalties 
 
(1)  The offences under The Criminal Code that are specified in  

Schedule 1 are offences for which an infringement notice may be 
issued under the CP Act Part 2. 

 
(2)  The modified penalty specified opposite an offence in Schedule 1 is 

the modified penalty for that offence for the purposes of the CP Act 
section 5(3). 

 
Schedule 1 of the Regulations further provides that: 
 

Offences under The Criminal Code 

 
Modified  
Penalty 

$ 

 
s. 74A (2) 

 
Behaving in a disorderly manner — 

 
(a) in a public place or in sight or hearing  
      of any person in a public place; or 

 
(b) in a police station or lock-up .............. 500 

s. 378 
 
Stealing anything capable of being stolen ........ 500 

 

 
Regulation 5 of the Regulations provides that:  
 

5.  When infringement notices cannot be issued (The Criminal Code s. 
721(3)(b) and (c)) 

 
 However, an infringement notice cannot be issued under the CP Act Part 2 for 

an offence specified in Schedule 1 in the following situations — 
 

(a) if, on the day on which the alleged offence is believed to have been 
committed, the alleged offender is under 17 years of age; 

 
(b)  if — 

(i)  the alleged offence is under The Criminal Code section 378; 
and 

(ii)  the value of the thing alleged to have been stolen exceeds 
$500. 

 
The infringement notices provisions and the Regulations came into operation on 
4 March 2015. 
 

 2.4 Monitoring by the Ombudsman  
 
Section 723 of The Criminal Code provides that: 
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723.  Monitoring of Chapter by Ombudsman  

 
(1) For the period of 12 months after the commencement of this section, the 

Ombudsman is to keep under scrutiny the operation of the  provisions of this 
Chapter and the regulations made under this Chapter and the Criminal 
Investigation (Identifying People) Act 2002 Part 7 and section 67.  

 
(2) The scrutiny referred to in subsection (1) is to include review of the 

 impact of the operation of the provisions referred to in that subsection on 
Aboriginal and Torres Strait Islander communities.  

 
(3) For that purpose, the Ombudsman may require the Commissioner of  

 Police or any public authority to provide information about police or the public 
authority’s participation in the operation of the provisions referred to in 
subsection (1). 

 
(4) The Ombudsman must, as soon as practicable after the expiration of that  

12 month period, prepare a report on the Ombudsman’s work and activities 
under this section and furnish a copy of the report to the Minister for Police 
and the Commissioner of Police. 

 
(5) The Ombudsman may identify, and include recommendations in the 

 report to be considered by the Minister about, amendments that might 
appropriately be made to this Act with respect to the operation of the 
provisions referred to in subsection (1). 

 
(6) The Minister is to lay (or cause to be laid) a copy of the report furnished to the 

Minister under this section before both Houses of Parliament as soon as 
practicable after the Minister receives the report.  

 
The period of 12 months referred to in Section 723(1) of The Criminal Code commenced 
on 5 March 2015. 
 
The (then) Minister for Police, The Hon. Robert Frank Johnson MLA, stated in the Second 
Reading Speech of the Bill, in relation to the scope of the Ombudsman’s monitoring role, 
that: 
 

The operation of the CPIN [Criminal Code Infringement Notices] scheme [referred to in 
this report as the infringement notices provisions of The Criminal Code] will be subject 
to ongoing monitoring and will be evaluated after the first 12 months to ensure that the 
proposed scheme has met its aims. The evaluation will examine, amongst other things, 
the impact of the use of infringement notices on resource implications, case length and 
case flow, the impact of the trial on vulnerable defendants, and the effect, if any, on 

sentencing outcomes of trial offence matters that are determined by the court.
3
 

 

                                            
3
 The Hon. Robert Frank Johnson MLA, Minister for Police, Legislative Assembly, Parliamentary Debates (Hansard), 8 

September 2010, pp. 6137d-6139a. 
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 2.5 The impact of Criminal Code infringement notices on Aboriginal 

and Torres Strait Islander communities  
 
Section 723(2) of The Criminal Code provides that the scrutiny referred to in section 
723(1) is to include review of the impact of Criminal Code infringement notices on 
Aboriginal and Torres Strait Islander communities. 
 
 
 
 
 
 
 
  

 
 
The office of the Ombudsman particularly seeks responses regarding the 
experiences of Aboriginal and Torres Strait Islander communities in relation to 
Criminal Code infringement notices. 
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3 The operation of Criminal Code infringement 
notices 

 

 3.1 Overview of the infringement notices provisions of The Criminal 

Code 
 
For the purposes of this Consultation Paper, the office of the Ombudsman (the Office) has 
mapped the main aspects of the operation of Criminal Code infringement notices. This 
map is provided at Figure 1. 
 
Each main aspect of the operation of Criminal Code infringement notices is discussed in 
further detail in sections 3.2 to 3.10 of this Consultation Paper, together with consultation 
questions regarding these aspects. 

 
Figure 1: Main aspects of the operation of Criminal Code infringement notices 

 

 
 

Service of Criminal Code infringement 
notices (Refer 3.5) 

Issuing Criminal Code infringement notices 
(Refer 3.2)

Withdrawal of Criminal Code   
infringement notices (Refer 3.6) 

Identifying procedures 
(Refer 3.4)

Election to go to court (Refer 3.8)
Payment of Criminal Code infringement 

notices (Refer 3.7)

Registration of Criminal Code   
infringement notices with the Fines 

Enforcement Registry (Refer 3.9)

Destruction of identifying information 
(Refer 3.10)

Form and content of Criminal Code 
infringement notices (Refer 3.3)
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 3.2 Issuing Criminal Code infringement notices 
 
Section 8(1) of the CP Act provides for the issuing of Criminal Code infringement notices in 
relation to prescribed offences, as follows:  
 

8.  Issuing infringement notices 
 

(1) An authorised officer who has reason to believe that a person has committed 
a prescribed offence may issue an infringement notice that complies with 
section 9 [of the CP Act] for the alleged offence. 

 
The Criminal Code provides for Regulations to be made, as follows: 

 
721.  Regulations to allow infringement notices to be issued for  

Code offences 
 

(3)  Regulations made under subsection (2) — 
 

(a) may, despite the CP Act section 5(2), prescribe any offence under this 
Code to be a prescribed offence for Part 2 of the CP Act; 

(b)   may prescribe classes of person to whom an infringement notice 
 cannot be issued for an alleged offence under this Code; and 

(c)   may prescribe circumstances in which an infringement notice cannot 
 be issued for an alleged offence under this Code. 

 
Prescribed offences are defined in Regulation 4, as follows:  
 

4.  Prescribed offences under The Criminal Code and modified penalties 
 

(1)  The offences under The Criminal Code that are specified in Schedule 1 are 
offences for which an infringement notice may be issued under the CP Act 
Part 2. 
 

(2)  The modified penalty specified opposite an offence in Schedule 1 is the 
modified penalty for that offence for the purposes of the CP Act section 5(3).  



 Monitoring of the infringement notices provisions of The Criminal Code: Consultation Paper 

 
 

Ombudsman Western Australia 19 

 

Schedule 1 of the Regulations specifies the prescribed offences for which a Criminal Code 
infringement notice may be issued and modified penalties, as follows: 
 

Offences under The Criminal Code 

 
Modified  
Penalty 

$ 

 
s. 74A (2) 

 
Behaving in a disorderly manner — 

 
(a) in a public place or in sight or hearing  
      of any person in a public place; or 

 
(b) in a police station or lock- up .............. 500 

s. 378 
 
Stealing anything capable of being stolen ........ 500 

 

 
In addition, Regulation 5 provides when Criminal Code infringement notices cannot be 
issued, as follows: 
 

5.  When infringement notices cannot be issued (The Criminal Code s. 721(3)(b) 
and (c)) 

 
 However, an infringement notice cannot be issued under the CP Act Part 2 for an 

offence specified in Schedule 1 in the following situations — 
 

(a) if, on the day on which the alleged offence is believed to have been 
committed, the alleged offender is under 17 years of age; 

 
(b)  if — 

(i)  the alleged offence is under The Criminal Code section 378; 
and 

(ii)  the value of the thing alleged to have been stolen exceeds 
$500. 

 

Further, Regulation 6 provides for Authorised officers and approved officers as follows: 
 

6.  Authorised officers and approved officers 
 

(1) Every police officer, other than a senior police officer, is an authorised 
officer for the purposes of the CP Act Part 2. 

 
… 

 
(3)  Every senior police officer is an approved officer for the purposes of 

the CP Act Part 2. 
 

(4)  The Commissioner of Police may, in writing, appoint a person who is 
not a police officer to be an approved officer for the purposes of the CP 
Act Part 2. 
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Question 1  
 

 

Do you have experience in relation to the issuing of Criminal Code infringement 

notices? If so, please describe your experience. 

 

 

 3.3 Form and content of Criminal Code infringement notices 
 
Section 9(1) of the CP Act specifies the form and content of infringement notices, as 
follows: 
 

9.  Form and content of infringement notices 
 

(1) An infringement notice must — 
 
(a) be in the prescribed form; and 
 
(b)  be addressed to the alleged offender by name, unless section 12(1) 

applies; and 
 
(c)  comply with Schedule 1 clause 5, which applies as if the alleged 

offence were a charge and the infringement notice were a prosecution 
notice; and 

 
(d) state the modified penalty for the offence; and 
 
(e)  be dated with the date it is issued; and 
 

  (f)  inform the alleged offender — 
(i)  that within 28 days after the date of the notice the alleged 

offender may elect to be prosecuted for the alleged offence; 
and 

(ii)  how to make such an election; and 
(iii)  that if the alleged offender does not want to be prosecuted for 

the alleged offence, the modified penalty for the offence may 
be paid to an approved officer within 28 days after the date of 
the notice; and 

(iv)  how and where the modified penalty may be paid; 
 
and 
 

(g) if the Fines, Penalties and Infringement Notices Enforcement Act 1994 
Part 3 applies to the notice, inform the alleged offender of the action 
that may be taken under that Act if the alleged offender does not act in 
accordance with the notice; and 
 

(h)  contain any information prescribed by the regulations made under the 
prescribed Act. 
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An example of a Criminal Code infringement notice is provided in the Appendix to this 
Consultation Paper. 
 
Question 2 
 

 

Do you have experience in relation to the form and content of Criminal Code 

infringement notices? If so, please describe your experience. 

 

 

 3.4  Identifying procedures  
 
The Criminal Code provides for alleged offenders to be considered to be charged 
suspects, as follows: 
 

722.  Alleged offenders taken to be charged suspects for purposes of Criminal 
  Investigation (Identifying People) Act 2002 

 
 If under the CP Act an infringement notice is issued to an alleged  offender for 

an alleged offence under this Code, then — 
 

(a) for the purposes of the Criminal Investigation (Identifying 
People) Act 2002 Part 7 and section 67 the alleged offender is 
taken — 
(i)  to be a charged suspect; and 
(ii)  to have been charged with the alleged offence;  
 

(b) without limiting the operation of section 67 of that Act, 
identifying information obtained under Part 7 of that Act from the 
alleged offender must be destroyed if — 
(i) the alleged offender pays the modified penalty 

prescribed for the offence; and 
(ii) destruction is requested under section 69 of that Act by 

or on behalf of the alleged offender; 
… 

 

Section 49 of the Criminal Investigation (Identifying People) Act 2002 (CIIP Act) sets out 
how identifying procedures may be requested, as follows: 
  

49.  Request for charged suspect to undergo identifying procedure 
 

(1) If it is practicable to do so, an officer may request a charged suspect to 
 consent to an identifying procedure being done on the suspect for the 
 purpose of obtaining one or more of a charged suspect’s identifying 
 particulars. 

  
(2)  An officer who requests a charged suspect to consent to an identifying 

procedure being done on the suspect must at the time inform the suspect of 
these matters — 
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(a)  the purpose of the procedure; 
(b)  how the procedure will be done; 
(c)  that information derived from the procedure may be compared with 
 or put in a forensic database; 
(d)  the circumstances in which destruction may be requested under 

section 69; 
(e)  that the procedure may provide evidence that could be used in a court 

against the suspect; 
(f)  that if the suspect does not consent or withdraws consent to the 

procedure — 
      (i)  the suspect may be arrested; and 
      (ii)  the procedure may be done on the suspect against the  

           suspect’s will. 
 

Question 3 
 

 

Do you have experience in relation to requests to undergo identifying procedures in 

relation to Criminal Code infringement notices? If so, please describe your 

experience. 

 

 
Section 51 of the CIIP Act further provides when an identifying procedure may be done, as 
follows: 

 
51.  When identifying procedure may be done 

 
(1)  If — 

(a)  under section 49 a request is made to a charged suspect; and 
(b)  the suspect is informed under that section; and 
(c)  the suspect consents to the identifying procedure being done,  
 

then the identifying procedure may be done on the suspect. 
 
(2)  If — 

(a)  subsection (1)(a) and (b) apply but the charged suspect does not 
consent or withdraws consent to the identifying procedure;  

(b)  it is not practicable to make a request to a charged suspect under  
   section 49, 

 
an officer may — 
(c)  if the charged suspect is not in custody — without a warrant arrest the 

   suspect and detain him or her for a reasonable period in order to do 
   the identifying procedure; and 

(d)  do the identifying procedure on the charged suspect against the 
suspect’s will. 
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Identifying particulars are defined in section 47 of the CIIP Act, as follows: 
 

47.  Terms used 
 
In this Part — 

 

charged suspect means a person who has been charged with, but not dealt with by 

a court for, an offence and, for the purposes of this definition, it does not matter 

whether or not the person is in lawful custody for the offence; 

 

identifying particular, in relation to a charged suspect charged with a serious 

offence, means —  
(a) a print of the suspect’s hands (including fingers), feet (including toes) 

or ears; 
(b) a photograph of the suspect (including of an identifying feature of the 

suspect); 
(c) a measurement of any identifying feature of the suspect; 
(da) an impression of an identifying feature of the suspect (including a 

dental impression); 
(db) a sample of the suspect’s hair taken for purposes other than obtaining 

the suspect’s DNA profile; 
(d) the suspect’s DNA profile; 
(e) an identifying particular of the suspect that is prescribed for the 

purposes of this definition; 

 

identifying particular, in relation to a charged suspect charged with an offence 

other than a serious offence, means —  
(a) a print of the suspect’s hands (including fingers), feet (including toes) 

or ears; 
(b) a photograph of the suspect (including of an identifying feature of the 

suspect); 
(c) a measurement of any identifying feature of the suspect; 
(d) an identifying particular of the suspect that is prescribed for the 

purposes of this definition, which cannot include an identifying 
particular listed in paragraph (da), (db) or (d) of the definition of 
identifying particular, in relation to a charged suspect charged with a 
serious offence. 

 

Section 3 of the CIIP Act defines a serious offence, as follows:  
 
3.  Terms used 
  (1)  In this Act, unless the contrary intention appears —  
 

serious offence means an offence the statutory penalty for which is 
or includes life imprisonment or imprisonment for 12 months or more; 

 

The penalty for stealing anything capable of being stolen contrary to section 378 of The 
Criminal Code is imprisonment for 7 years. For the purpose of a Criminal Code 
infringement notice, stealing is a serious offence and the first of the definitions for 
‘identifying particular’ in section 47 of the CIIP Act applies. 

 

The penalty for disorderly behaviour in public contrary to section 74A(2) of The Criminal 
Code is a fine of $6000. For the purpose of a Criminal Code infringement notice, disorderly 
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behaviour in public is an offence other than a serious offence and the second of the 
definitions for ‘identifying particular’ in section 47 of the CIIP Act applies. 
 
Question 4 
 

 

Do you have experience in relation to when an identifying procedure has been done 

in relation to Criminal Code infringement notices? If so, please describe your 

experience. 

 

 

 3.5 Service of a Criminal Code infringement notice 
 
The CP Act provides that a Criminal Code infringement notice must be served within  
21 days of the relevant offence, as follows: 
 

8.  Issuing infringement notices 
 

… 
 

(2)  The infringement notice must be served under section 10 within  
21 days after the day on which the alleged offence is believed to have 
been committed. 

 

Section 10 of the CP Act provides as follows: 
 

10.         Service of infringement notices 
 

Unless section 12(1)(b)(i) applies, an infringement notice must be served on 
an alleged offender —  

(a) if the offender is an individual, in accordance with Schedule 2 clause 2 
or 3; or 

(b) if the offender is a corporation, in accordance with Schedule 2 clause 3 
or 4; or 

(c) if the offender’s address is ascertained at the time of or immediately 
after the alleged offence was committed, by posting it to the offender at 
that address 
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Schedule 2 of the CP Act provides for the method of service for documents, including 
Criminal Code infringement notices, including as follows: 
 

Schedule 2 — Service of documents and other things 
 

… 
 

2.  Personal service on individuals 
 

(1)  This clause does not apply in relation to serving a corporation. 
 
(2)  To serve a document or other thing on an individual (the named 

person) in accordance with this clause, another person must — 
(a) hand it to the named person in person; 

… 
 

3.  Postal service on individuals and corporations 
 
… 

 
(11)  A document or other thing that is posted under this clause is to be 

taken to have been served on the named person on the fourth working 
day after the date on which it was posted unless the postal service 
returns it to the sender or the contrary is proved. 

  
Question 5 
 

 

Do you have experience regarding the service of Criminal Code infringement 

notices? If so, please describe your experience. 

 

  

 3.6 Withdrawal of a Criminal Code infringement notice 
 
The CP Act provides that an approved officer may withdraw an infringement notice, as 
follows:  

 
15.  Withdrawal of infringement notices 
 

(1)  An approved officer may withdraw an infringement notice. 
(2)  To withdraw an infringement notice an approved officer must give the 

alleged offender a notice in a form prescribed under the prescribed Act 
stating that the notice has been withdrawn. 

(3)  An infringement notice may be withdrawn whether or not the modified 
penalty has been paid. 

(4) If an infringement notice is withdrawn after the modified penalty is paid, 
the amount of money paid is to be refunded. 
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The Regulations prescribe an approved officer, as follows:  
 

6. Authorised officers and approved officers 
 

(1)  Every police officer, other than a senior police officer, is an authorised 
officer for the purposes of the CP Act Part 2. 

 
… 
 
(3)  Every senior police officer is an approved officer for the purposes of 

the CP Act Part 2. 
 
(4)  The Commissioner of Police may, in writing, appoint a person who is 

not a police officer to be an approved officer for the purposes of the  
CP Act Part 2. 

 

The Regulations prescribe the format for a Criminal Code infringement notice form and a 
Criminal Code infringement notice withdrawal form, as follows: 

 
7. Forms 

 
For the purposes of the CP Act Part 2 — 
 

(a)  Form 1 is the prescribed form for an infringement notice; and 
(b)  Form 2 is the prescribed form for the withdrawal of an infringement 

notice.  

 
Question 6 
  

 

Do you have experience regarding the withdrawal of Criminal Code infringement 

notices? If so, please describe your experience. 

 

 

 3.7 Payment of a Criminal Code infringement notice 
 
Section 11 of the Fines, Penalties and Infringement Notices Enforcement Act 1994  
(the FPINE Act) defines an infringement notice and a modified penalty, as follows: 
 

11.  Terms used 
 

infringement notice means a notice issued under a written law, other than 
this Act, to a person alleging the commission of an offence and offering the 
person an opportunity, by paying an amount of money prescribed under the 
written law and specified in the notice, to have the matter dealt with out of 
court; 
 
… 
 



 Monitoring of the infringement notices provisions of The Criminal Code: Consultation Paper 

 
 

Ombudsman Western Australia 27 

 

modified penalty means the amount of money prescribed in a written law and 
specified in an infringement notice as the amount that the offender is to pay if 
he or she wants the matter dealt with out of court; 
 
… 
 

The CP Act sets out the effect of paying a modified penalty, including as follows: 
 

16.  Modified penalty, effect of paying 
 

(1)  If the modified penalty stated in an infringement notice is paid within the period 
in section 9(1)(f) or any extension of it and the notice is not withdrawn, the 
bringing of proceedings and the imposition of sentences are prevented to the 
same extent as they would be if the alleged offender had been convicted by a 
court of, and punished for, the alleged offence. 
 

(2)  Payment of a modified penalty is not to be regarded as an admission for the 
purposes of any proceedings, whether civil or criminal. 

 
Section 9(1)(f) of the CP Act further provides that the form and content of infringement 
notices must provide specific information to the alleged offender, including as follows:  
   
  (f)  inform the alleged offender — 

(i)  that within 28 days after the date of the notice the alleged 
offender may elect to be prosecuted for the alleged offence; 
and 

(ii)  how to make such an election; and 
(iii)  that if the alleged offender does not want to be prosecuted for 

the alleged offence, the modified penalty for the offence may 
be paid to an approved officer within 28 days after the date of 
the notice; and 

(iv)  how and where the modified penalty may be paid; 

 
Question 7 
 

 

Do you have experience in relation to Criminal Code infringement notices, regarding 

the payment of a modified penalty? If so, please describe your experience. 

 

 
The CP Act provides that an approved officer may extend the time to pay a modified 
penalty, as follows:  
 

14.  Extensions of time 
 
(1)  An approved officer may, in a particular case, extend the period in section 

9(1)(f) … 
 

(2)  An extension may be allowed even if the period has elapsed. 
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Question 8 
 

 

Do you have experience in relation to Criminal Code infringement notices, regarding 

the extension of the period of time to pay a modified penalty? If so, please describe 

your experience. 

 

 
Section 14 of the FPINE Act further provides that Western Australia Police (WAPOL) may 
issue a final demand notice in relation to an unpaid modified penalty, and that this notice 
must contain a statement specifying the modified penalty and enforcement fees, as 
follows:  
 

14.   Final demand may be issued to alleged offender 
 

(1)  If under a prescribed enactment –  
(a)  an infringement notice has been issued; and 
(b) the infringement notice has not been withdrawn under that enactment; 

and 
(c) the modified penalty has not been paid as required by the infringement 

notice; and 
(d) the time for paying the modified penalty has elapsed,  

 
  the prosecuting authority may issue a final demand. 

 
(2)  A final demand must be served on the alleged offender. 
 
(3)  A final demand must identify the infringement notice concerned and the 

alleged offence. 
 

(4)  A final demand must contain a statement to the effect that unless within  
28 days after the date of issue of the final demand — 
 
(a)   the modified penalty, and enforcement fees, specified in the final 

demand are paid to the person to whom or which, under the principal 
enactment, the modified penalty is to be paid;  

 
(b)  an election is made by the alleged offender and given to the person to 

whom or which, under the principal enactment, the modified penalty is 
to be paid, 

 
the infringement notice may be registered with the Registry after which a 
licence suspension order may be made and further enforcement fees may 
be imposed. 

 
(5)  A final demand must contain such information as may be prescribed. 

 

An example of a final demand is provided in the Appendix to this Consultation Paper. 
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Question 9 
 

 

Do you have experience in relation to Criminal Code infringement notices, regarding 

the issuing of a final demand notice for payment of a modified penalty? If so, please 

describe your experience. 

 

 

 3.8 Election to go to court 
 
Section 9(1)(f) of the Criminal Procedure Act and Form 1 of the Schedule 2 to the 
Regulations set out both the form and substance of the alleged offender’s right to elect to 
be prosecuted for the alleged offence (rather than pay the modified penalty).  
 
Section 9(1)(f) of the CP Act provides that the content of a Criminal Code infringement 
notice must inform the recipient of the option to elect to have an alleged offence heard and 
determined by a court, as follows:  
 

9.  Form and content of infringement notices 
 

(1) An infringement notice must — 
 
… 
 

(f) inform the alleged offender — 
(i)  that within 28 days after the date of the notice the alleged 

offender may elect to be prosecuted for the alleged offence; 
and 

(ii)  how to make such an election;  
… 
 

Question 10 
 

 

Do you have experience in relation to Criminal Code infringement notices, regarding 

an election to have a charge for the alleged offence heard and determined by a 

court? If so, please describe your experience. 
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 3.9 Registration of a Criminal Code infringement notice with the 

Fines Enforcement Registry 
 

Section 6 of the FPINE Act establishes the Fines Enforcement Registry: 
 

6.   Registry established 
 

As part of the Magistrates Court, a registry called the Fines Enforcement 
Registry is established. 

 
Section 7 of the FPINE Act defines the Registrar of the Fines Enforcement Registry, as 
follows: 
 

7.  Registrar 
 
… 
 

(2)  The Registrar is an officer of the Magistrates Court and the functions of the 
Registrar are to be taken to be functions of that Court. 

 
(3)  Any notice, order or warrant issued by the Registrar is to be taken to be a 

notice, order or warrant issued by the Magistrates Court. 

 
The FPINE Act further provides for the referral of a Criminal Code infringement notice to 
be registered by the prosecuting authority, as follows: 
 

15.   Infringement notice may be registered 
 

If — 
(a)  28 days have elapsed since the date of issue of a final demand to an 

alleged offender; and 
(b) the modified penalty, and enforcement fees, specified in the final 

demand have not been paid in accordance with the final demand; and 
(c) an election has not been made by the alleged offender in accordance 

with the final demand,  
    

 the prosecuting authority may register the infringement notice. 
 
Question 11 
 

 

Do you have experience regarding the registration of Criminal Code infringement 

notices with the Fines Enforcement Registry? If so, please describe your 

experience. 
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 3.10 Destruction of identifying information 
 
Section 722 of The Criminal Code provides that identifying information is to be destroyed if 
requested by, or on behalf of, an alleged offender, and the relevant modified penalty is 
paid in full, as follows: 
 

722.  Alleged offenders taken to be charged suspects for purposes of Criminal 
  Investigation (Identifying People) Act 2002 

 
 If under the CP Act an infringement notice is issued to an alleged  offender for 

an alleged offence under this Code, then — 
 

(b) for the purposes of the Criminal Investigation (Identifying 
People) Act 2002 Part 7 and section 67 the alleged offender is 
taken — 
(i)  to be a charged suspect; and 
(ii)  to have been charged with the alleged offence;  
 

(b) without limiting the operation of section 67 of that Act, 
identifying information obtained under Part 7 of that Act from the 
alleged offender must be destroyed if — 
(i) the alleged offender pays the modified penalty 

prescribed for the offence; and 
(ii) destruction is requested under section 69 of that Act by 

or on behalf of the alleged offender; 

… 
 

Section 49(2)(d) of the CIIP Act provides that officers must provide information about the 
circumstances in which destruction of identifying information may be requested, as follows: 
 

49.   Request for charged suspect to undergo identifying procedure  
 
… 
 
(2)  An officer who requests a charged suspect to consent to an identifying 

procedure being done on the suspect must at the time inform the 
suspect of these matters —  
 
… 

 
(d) the circumstances in which destruction may be requested under 

section 69; 
… 
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Section 67 of the CIIP Act provides for identifying information of charged suspects as 
follows: 
 

67. Identifying information of charged suspects 
 

 (1) Identifying information of a suspect obtained under Part 7 —  
(a) may be compared with other information, whether or not in a forensic 

database, as soon as it is obtained; and 
(b) may be put in a forensic database as soon as it is obtained; and 
(ca) may be used to obtain any identifying particular of the suspect; and 
(c) subject to subsection (3), must be destroyed if the charge against the 

suspect is finalised without a finding of guilt and destruction is 
requested under section 69 by or on behalf of the suspect. 

 
(2) Subsection (1) also applies to and in respect of identifying information of a 

charged suspect (within the meaning of Part 7) lawfully obtained before the 
commencement of Part 7 as if the references in subsection (1)(a) and (b) to 
“as soon as it is obtained” were deleted. 

 
(3) Subsection (1)(c) does not apply to identifying information of a suspect if, in 

relation to the offence with which the suspect is charged —  
(a) the suspect is found to be not mentally fit to stand trial under the 

Criminal Law (Mentally Impaired Accused) Act 1996; or 
(b) the suspect is found not guilty of the offence on account of 

unsoundness of mind. 
 

(4) If identifying information of a person is not destroyed because of the operation 
of subsection (3) and the person —  

(a) is subsequently reasonably suspected of having committed a serious 
offence, section 66 applies to the information; or 

(b) is subsequently charged with a serious offence, this section applies to 
the information. 
 

Section 69 of the CIIP Act allows certain people to request the destruction of identifying 
information, as follows: 

 
69.   Request for destruction of identifying information 

  
 If another provision of this Act refers to the destruction of identifying 
 information being requested under this section, the request may be 
 made —  

(a) if the identifying information is of a person who is an adult at the time 
the request may be made — by the adult; or 

(b) if the identifying information is of a person who is a child at the time the 
request may be made — by a responsible person; or 

(c) if the identifying information is of a person who is an incapable person 
at the time the request may be made — by a responsible person or the 
Public Advocate,  

 
and must be made to the Commissioner of Police. 
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Question 12 
 

 

Do you have experience in relation to Criminal Code infringement notices, regarding 

the destruction of identifying information? If so, please describe your experience. 

 

 

 3.11 Additional information and comment 
 
Question 13 
 

 

Please provide any additional information or comments you have in relation to the 

operation of Criminal Code infringement notices.  
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Appendix: Examples  

 
Figure 2: Example of Criminal Code infringement notice  
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Figure 3: Example of Criminal Code infringement notice Final Demand  
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