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Overview 

• The history of Law and Economics 
• The law of unintended consequences 
• The role of incentives 
• The benefits and costs of policy and law 
• Principles for good practice regulation 
• Limitations of regulation? 
• Closing comments 

 



The history of Law and Economics 

• “Many of the great political economists of 
the past, such as Adam Smith, Jeremy 
Bentham, John Stuart Mill, and Karl Marx 
understood the intimate relationship 
between the configuration of a country's 
legal system and the configuration of its 
economy.”: Michael Trebilcock 



The history of Law and Economics 
(cont.) 
• “…beginning in the early 1960s with pioneering 

articles by Guido Calabresi on tort law and Ronald 
Coase …on property rights, followed by prolific 
writings and a comprehensive text by Richard 
Posner on a vast range of legal issues, the field of 
law and economics has burgeoned with many 
lawyers and economists around the world now 
exploring the economic implications of almost 
every aspect of the legal system.”: Michael 
Trebilcock 



The law of unintended consequences 

• A very large amount of the activity of 
governments, regulators and accountability 
agencies alike occurs for the right reasons – it 
is conceived, considered and implemented 
with unquestionably good intentions.   
 



The law of unintended consequences 
(cont.) 

• But, not all of that which is designed with 
good intentions necessarily achieves good 
outcomes.  

 



The law of unintended consequences 
(cont.) 

• In an episode of the ABC television program 
the Hollowmen, the Prime Minister has 
announced a “National Carbon Challenge”.  
The Prime Minister’s office responds by 
introducing initiatives to reduce their carbon 
emissions.  After a week of the initiatives 
being in place, Holly, the Office Unit Manager, 
hands the results of their work on the “carbon 
challenge” to Tony, the Principal Private 
Secretary:  



The law of unintended consequences 
(cont.) 

• Tony: That can’t be right? 
• Holly: It is, our energy consumption has 

actually gone up. 
• Tony: Up? What happened to low-watt 

fluoros?  What happened to freezing for the 
last week? 



The law of unintended consequences 
(cont.) 

• Holly: Well it turns out that to get the 
temperature down to 18 degrees the air 
conditioning was kicking in … Which chewed 
up twice as much power as the heater. 

• Tony: So for all of our efforts we’ve actually 
managed to increase emissions. Imagine if 
we ran the country like that. 
 



The law of unintended consequences 
(cont.) 

• We must be aware that no matter how well-
intentioned are our plans, these plans may 
either (1) not necessarily achieve their 
desired outcome or (2) have unintended 
consequences.  Sometimes unintended 
consequences can in fact be desirable. 
 



The law of unintended consequences 
(cont.) 

• Unfortunately, unintended consequences can 
also be undesirable, indeed in the worst 
cases, they can be quite perverse, leading to 
the exact opposite outcome of what was 
intended. 
 



The law of unintended consequences 
(cont.) 
• Class discussion 



The law of unintended consequences 
(cont.) 
• American Prohibition 
• Home Insulation Scheme 
• Bank Fees Regulation 
• Health Education 

 
 
 
 
 







The role of incentives 

• These examples also demonstrate one of 
the most vital lessons from economics – 
incentives matter. 

• “…the fundamental presumption of neo-
classical economics: that economic agents, 
in all their various activities, respond to 
incentives [original emphasis].”: Michael 
Trebilcock 
 



The benefits and costs of policy and 
law 

• Costs might be one-off implementation costs 
or ongoing compliance costs. 
 

• Similarly, in considering cost, we do need to 
consider the value that the community places 
on the various choices that can be made with 
limited resources.  



The benefits and costs of policy and 
law (cont.) 

• It might not be costly to fix a problem but if 
the expenditure of money in one area will 
come at the cost of expenditure in an area 
more valued by the community, it still may not 
be desirable. 
 
 



Principles for good practice regulation 

• Generally, regulatory work is undertaken on 
a ‘no surprises’ basis, addresses material 
problems, is well-targetted and proportionate 
to the problem identified.  Some problems 
are wide-ranging and deserve similarly wide-
ranging solutions.  Other problems may be 
limited or not so serious and the remedy 
similarly limited; 



Principles for good practice regulation 
(cont.) 

• That there is an evidence base that 
establishes the need for regulatory activity; 

 



Principles for good practice regulation 
(cont.) 

• Proposed regulations are the least costly 
solution to an identified problem; 
 

• The approach taken to work to be done 
preserves as much as possible positive risk 
taking, innovation and freedom; 



Principles for good practice regulation 
(cont.) 

• The costs imposed are outweighed by the 
benefits; and 
 

• That unintended consequences have been 
considered. 
 

 
 



Limitations of regulation? 

• “Neo-classical economists in general attach 
strong normative value to rules of private 
exchange and private ordering, and often 
bring some degree of scepticism to bear on 
the capacity of collective decision-makers 
… to adopt policies or laws that will 
unambiguously increase net social welfare”: 
Michael Trebilcock 
 



Limitations of regulation? (cont.) 

• “Even when we are quite sure that the 
market is not working perfectly, the market 
can be improved upon only if a court or 
legislature can ban the inefficient terms 
without also banning the efficient ones.  
This requires the court to be able to 
determine whether any given clause in 
inefficient or not.  
 



Limitations of regulation? (cont.) 

• But a direct analysis of the efficiency of any 
given clause will often be very difficult, and 
courts (or other legal institutions) may not 
be very good at this task”: Richard Craswell 
 



Closing Comments  

• Resources are limited and therefore costs 
are important.  Regulation must be 
undertaken in this context. 



Closing comments (cont.) 

• There is no such thing as a free lunch 
(Milton Friedman) 



Closing comments (cont.) 

• “The statesman who should attempt to direct 
private people in what manner they ought to 
employ their capitals would not only load himself 
with most unnecessary attention but assume an 
authority which could safely be trusted to no 
council and senate whatever, and which would 
nowhere be so dangerous as in the hands of man 
who have folly and presumption enough to fancy 
himself fit to exercise it.”: Adam Smith  
 
 



Closing comments (cont.) 

• “…there could hardly be a more unbearable 
– and more irrational – world than the one in 
which the most eminent specialists in each 
field were allowed to proceed unchecked 
with the realization of their ideals”: Friedrich 
Hayek 
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